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26 CFR 1.148-10: Anti-abuse rules and Authority of Comm ssioner.
(Also Part |, 88 103, 148, 1.148-1, 148-2, 148-6)

Rev. Proc. 2002-31
SECTION 1. PURPGCSE

This final revenue procedure sets forth a safe harbor under
whi ch an issue of tax or revenue anticipation bonds will not be
treated as outstanding |onger than is reasonably necessary to
acconplish the governnental purposes of the bonds for purposes of
8§ 1.148-10(a)(4) of the Income Tax Regul ati ons. On August 20,
2001, this revenue procedure was published in proposed form as
Notice 2001-49, 2001-34 |I.R B. 188. Public comrents were invited
concerning the proposed revenue procedure and none were received.
This final revenue procedure is unchanged fromthe proposed
revenue procedure.

SECTI ON 2. BACKGROUND

01. Section 103(a) of the Internal Revenue Code of 1986
provi des that, except as provided in section 103(b), gross incone
does not include interest on any state or |ocal bond.

02. Section 103(b) provides that the exclusion described in
section 103(a) does not apply to any arbitrage bond.

03. Section 148(a) provides that an arbitrage bond is any
bond i ssued as part of an issue any portion of the proceeds of
which are to be used directly or indirectly-

(1) to acquire higher yielding investnments, or

(2) to replace funds which were used directly or indirectly
to acquire higher yielding investnents.

04. Section 148(c)(1l) provides that a bond will not be
treated as an arbitrage bond solely by reason of the fact that
the proceeds of the issue of which such bond is a part may be
invested in higher yielding investnents for a reasonable
tenporary period until such proceeds are needed for the purpose
for which such issue was issued.

05. Section 1.148-2(e)(3)(i) of the Inconme Tax Regul ati ons



provi des that the proceeds of an issue that are reasonably
expected to be allocated to restricted working capital
expenditures wwthin 13 nonths after the issue date qualify for a
tenporary period of 13 nonths begi nning on the issue date.

06. Section 1.148-2(e)(3)(ii) provides that if an issuer
reasonably expects to use tax revenues arising fromtax |evies
for a single fiscal year to redeemor retire an issue, and the
issue matures by the earlier of 2 years after the issue date or
60 days after the |ast date for paynent of those taxes w thout
interest or penalty, the tenporary period under § 1.148-
2(e)(3)(i1) is extended until the maturity date of the issue.

07. Section 1.148-1(b) provides that restricted working
capital expenditures are working capital expenditures that are
subject to the proceeds-spent-last rule in 8 1.148-6(d)(3)(i) and
are ineligible for any exception to that rule.

08. Section 1.148-10(a)(1l) provides that bonds of an issue
are arbitrage bonds if an abusive arbitrage device under § 1.148-
10(a)(2) is used in connection with the issue.

09. Section 1.148-10(a)(2) provides that any action is an
abusive arbitrage device if the action has the effect of (i)
enabling the issuer to exploit the difference between tax-exenpt
and taxable interest rates to obtain a material financial
advantage and (ii) overburdening the tax-exenpt bond nmarket.

10. Section 1.148-10(a)(4) provides that an action
over burdens the tax-exenpt bond market if it results in issuing
nor e bonds, i1ssuing bonds earlier, or allow ng bonds to remain
out standi ng | onger than is otherw se reasonably necessary to
acconpl i sh the governnental purposes of the bonds, based on al
the facts and circunstances.

11. Under 8 1.148-10(a)(4), one factor evidencing that
bonds may remai n outstandi ng | onger than necessary is a termthat
exceeds the safe harbors against the creation of replacenent
proceeds under 8§ 1.148-1(c)(4)(i)(B). This factor may be
out wei ghed by other factors, however, such as |long-termfinanci al
di stress.

12. Section 1.148-1(c)(4)(i1)(A) provides that certain
repl acenent proceeds arise to the extent that the issuer
reasonably expects as of the issue date that the termof the
issue wll be longer than is reasonably necessary for the
gover nnment al purposes of the issue and that there will be
avai | abl e anounts during the period that the issue remins
out standi ng | onger than necessary. Wether an issue is
out st andi ng | onger than necessary is determ ned under 8§ 1.148-10.

13. Section 1.148-1(c)(4)(i)(B)(1) provides a safe harbor
agai nst the creation of replacenent proceeds under § 1.148-
1(c)(4)(i)(A) for the portion of an issue that finances



restricted working capital expenditures. This safe harbor is net
if that portion is not outstanding |onger than 2 years.

14. Section 1.148-1(c)(4)(i)(B)(2) provides a safe harbor
agai nst the creation of replacenent proceeds under § 1.148-
1(c)(4)(i)(A) for the portion of an issue (including a refunding
i ssue) that finances or refinances capital projects. This safe
harbor is nmet if that portion has a weighted average maturity
t hat does not exceed 120 percent of the average reasonably
expected economic life of the financed capital projects.

15. Section 1.148-10(d) contains exanples illustrating the
application of the anti-abuse rules of 8§ 1.148-10. Exanmple 2(i)
describes a particular transaction in which an issue is deened to
have a | onger wei ghted average maturity than necessary,
notw t hstanding that the issue satisfies the safe harbor against
the creation of replacenent proceeds in 8§ 1.148-1(c)(4)(i)(B)(2).

SECTION 3. SCOPE

This revenue procedure applies to an issue of tax or revenue
antici pati on bonds the proceeds of which qualify for a tenporary
period for restricted working capital expenditures under § 1.148-

2(e) (3).
SECTION 4. SAFE HARBOR

For purposes of § 1.148-10(a)(4), an issue of tax or revenue
anticipation bonds within the scope of this revenue procedure
w Il not be treated as outstanding |onger than is reasonably
necessary to acconplish the governnental purposes of those bonds
if the final maturity date of the issue is not later than the end
of the applicable tenmporary period under 8§ 1.148-2(e)(3)(i) or
8§ 1.148-2(e)(3)(ii) for which proceeds of the issue qualify.

Thi s revenue procedure does not apply to determ ne whether an
i ssue of tax or revenue anticipation bonds neets the other
requi renents of sectionl48.

SECTI ON 5. ADVANCE RULI NGS

The Service will consider requests for rulings on proposed
i ssues of tax or revenue anticipation bonds that do not satisfy
the safe harbor provided in section 4.
SECTI ON 6. EFFECTI VE DATE

Thi s revenue procedure applies to tax or revenue
antici pation bonds sold after May 13, 2002.

DRAFTI NG | NFORMATI ON
The principal authors of this revenue procedure are Rose M

Weber and Tinothy L. Jones of the Ofice of the Division
Counsel / Associ ate Chief Counsel (Tax Exenpt and Gover nnent



Entities). However, other personnel fromthe IRS and Treasury
Departnent participated in the devel opnent of this revenue
procedure. For further information regarding this revenue
procedure contact Rose M Wber or Tinothy L. Jones on (202) 622-
3980 (not a toll-free call).



